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CADC 2017 Conference Co-Chair Steven Schorr, California
Supreme Court Associate Justice Kathryn M. Werdegar.
Photo by Nancy Brandt.

Chuck Sevilla. Photo by John Gastaldo.

Project Directors Roundtable, from left to right: CADC Courts and Projects Liaison Marcia Levine, SDAP Executive Director
Dallas Sacher, ADI Executive Director Elaine Alexander, CCAP Executive Director Laurel Thorpe, CAP-LA Executive
Director Jonathan Steiner, FDAP Executive Director Jonathan Soglin, and CAP-LA Assistant Director Jay Kohorn.
Photo by John Gastaldo

Appellate Project Directors Tell All
at Roundtable Discussion
by Heather Shallenberger
Once again numerous project directors and
assistant directors made the trek to CADC's Annual
Conference to talk to panel attorneys — thank you!

CADC Court & Project Liaison Marcia Levine started
off this year's roundtable by questioning whether the
Second District and/or our Supreme Court is ever
going to switch to TrueFiling. CAP-LA Director
Jonathan Steiner and Associate Director Jay Kohorn
explained that the Second District plans on switching
over soon. ADI Director Elaine Alexander noted that
the Supreme Court will switch this year as well.
As for Proposition 66, most of the directors
agreed that it was still too soon to know how the
conscription requirement will affect panel attorneys
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because there are still too many unanswered
questions. FDAP Director Jonathan Soglin opined
that any changes to death penalty procedures are a
long ways off because it will take considerable time to
draft the necessary court rules. The projects and
panel attorneys will all have an opportunity to offer
their input during the "public comment" period.
SDAP Director Dallas Sacher reiterated the
importance of filing a petition for review any time we
have raised a federal issue. The client will likely
appreciate the effort and his or her right to further
review will be preserved.
The directors all agreed that, if a panel attorney is
ever faced with a situation that undermines his or her
ability to work on court-appointed cases (e.g., illness,
family emergency, etc), he or she should contact the
project immediately because they are willing and able
to help. The directors suggested that panel attorneys
think about an emergency plan so a designated
person - another panel attorney or anyone — knows
how to contact the projects, access our computer files,
submit outstanding eClaims, etc.
CCAP Director Laurel Thorpe recommended an
article by our own organizational guru — panel
attorney, Conness Thompson — which can be found
on CCAP's website under "Case Management."

Photos by John Gastaldo.
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Keynote Address:
California Supreme Court Associate Justice Kathryn Mickle Werdegar
by Patricia Lai
This year, CADC conference attendees had the
distinct honor and pleasure of hearing one of Justice
Werdegar's last public addresses as a sitting
California Supreme Court justice. Just two days
before her keynote address, Justice Werdegar
announced her planned retirement in August 2017.
Born in San Francisco, Justice Werdegar
commenced her law studies at Boalt Hall, where she
was first in her class and the first woman to be elected
editor-in-chief of the California Law Review. She was
only one of two women in a class of 350. She
completed her law studies at George Washington
University, where she graduated first in her class.
When she returned to California, Justice
Werdegar was unable to find a job at any law firm
despite her impressive academic record. There
simply were no women at any San Francisco law firms
at the time. When Justice Werdegar was appointed to
the First District Court of Appeal in 1991, she was the
only woman out of nineteen justices.
Justice Werdegar affirmed the importance of
unanimous decisions to provide clarity in the law,
explaining that the author of an opinion will often
compromise or narrow the scope of the opinion to
achieve unanimity. However, Justice Werdegar told
us her dissenting opinions are some of her favorites.
In particular, Justice Werdegar is proud of her
dissenting opinion in People v. Diaz (2011) 51 Cal.4th
84, 103. The majority held police could search the
contents of an arrested person’s cell phone without a
warrant, probable cause, or exigent circumstances.
Justice Werdegar wrote in dissent that the
warrantless search violated the Fourth Amendment.
The United States Supreme Court eventually agreed
in Riley v. California (2014) 134 S.Ct. 2473.

Photo by Nancy Brandt.

Justice Werdegar expressed appreciation for
appointed counsel. She observed that the criminal
justice system depends on criminal defense attorneys,
without whom indigent criminal defendants would
not have any chance of obtaining justice. She praised
the previous speaker, Chuck Sevilla, and echoed his
theme: The arc of justice is not always smooth, but
changes do eventually come.
I know I speak for many CADC members in
thanking Justice Werdegar for taking the time to
speak to us, for her pioneering efforts as one of the
first women lawyers in an almost exclusively male
profession at that time, and for her many years of
public service. We wish her well in her next
adventure.

Heather Shallenberger is
a CADC Director for
Region 1.
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Chuck Sevilla and the Arc Toward Justice
by Heather Shallenberger
Chuck Sevilla, acclaimed criminal defense
attorney and author, inspired us with his passion for
justice. He took us on a trip back through time when
a previous generation of criminal defense attorneys
overcame major roadblocks on the path to justice,
leading to some bedrock protections of our clients'
constitutional rights which we take somewhat for
granted now.
Great advances continue. For instance, the
passage of several recent voter initiatives has
California moving away from mass incarceration. The
development of DNA science has helped to exonerate
some of those wrongfully convicted as a result of false
IDs, snitch testimony, junk science, coerced
confessions, and/or prosecutorial misconduct. The
class of defendants eligible for the death penalty has
been narrowed and more consideration is being given
to youth-related factors in the admission of juvenile
confessions and in sentencing.

As Sevilla so aptly put
it, "our representation
of our clients is largely
responsible for
keeping us all safe
from oppressive
government by
ensuring that the
courts treat everyone
fairly and that the
dignity of the
individual is
respected." Justice is
"not a state, but a
Photo by John Gastaldo.
process; not a
condition, but an action" and, thus, in order to
achieve justice we must be willing to engage in the
active process of remedying or preventing that which
would arouse the sense of injustice.

ICWA by Alexis Collentine
As Joanne Willis
Newton noted in her
session on the
Indian Child Welfare
Act, the ICWA
presents one of the
most widely
appealed
dependency issues.
And with the new
Federal Regulations
and December of
2016 BIA Guidelines
(which make the
February of 2015
Photo by Michelle Danley.
Guidelines obsolete),
there is new authority to cite in our appellate briefs.
The Federal Regulations, included in the program
materials, have really good language on active efforts,
on having parental visitation in a natural setting, on
the causal relationship necessary for a detriment
finding, and on relative placement. Also look at the
section on qualified expert witnesses, which is
stronger than California’s requirements as it affirms
the expert must be someone with specific knowledge
of the specific Tribe. Because the Regulations are still
new, appellate counsel may want to consider filing a
notice of lodgment and attaching a copy of the
Regulations to every ICWA appeal.
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How to Obtain Mexican
Jurisdiction Over a Child in the
Dependency System

Relative Placement
by Alexis Collentine
The California Legislature has recently recognized
that relatives are an important source of protection
for children and parents in dependency proceedings.
Seth Gorman and William Caldwell, both of whom
have had recent relative placement wins, guided us
through the statutes, rules, and cases governing this
area of law.

by Alexis Collentine

Under the updated version of Welfare and
Institutions Code section 358, the court is supposed
to make a determination that the Department has
actually searched for relatives. The social worker
should be talking to the child and relative. Section
309 allows temporary placement pending a full
assessment and requires that a relative be informed
orally and in writing about the consequences of taking
custody of the child. There is some legislative history
included in the materials, which contains great
language for making a best interests argument.
Specifically, look to language on the benefits to
children of being placed with relatives. As the case
law, some of the older cases did not provide much
protection, but look at both Isabella G. and In re R.T.

Alfonso Sepúlveda, 2017 Conference Dependency
Program Coordinator Andrea St. Julian, Adrian Martinez.
Photo by Michelle Danley.

Presenters Alfonso Sepúlveda and Adrian
Martinez were only able to scratch the surface of this
complex area in their presentation on subject matter
jurisdiction, a topic they made much more compelling
than I remember finding it in law school!

Seth and William have both extensively briefed
relative placement and are happy to share briefing via
email.

Due to California’s proximity to Mexico and
families’ moves back and forth across the border, the
issue of whether Mexico or California should have
been the home state will come up in dependency
appeals. Under the UCCJEA, Mexico is treated as if it
is a state, while Mexico follows international
conventions and the Mexican Constitution must also
be taken into account. With these overlapping and
distinct governing laws, determining the home state
can be complicated. However, jurisdiction cannot be
waived and may be raised for the first time on appeal.
See the excellent program materials for further
guidance in this area.

Seth Gorman, William Caldwell. Photo by Michelle Danley.

Alexis Collentine is a CADC
Director for Region 1.
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Hats off to CADC's 2017 Conference Committee!

From left to right: Gordon B. Scott, Nancy King, Co-Chair Steven Schorr, Sabine Jordan, Randi Covin, Edward Haggerty, Jill
Kent, Laura Gordon, Eileen Manning-Villar, Alex Coolman, Jeralyn Keller, Liz Weis, Co-Chair Patti Scott. Photo by John
Gastaldo. Not pictured: Pat Ford, Charles Khoury, Andrea St. Julian, Pauline Villanueva.

Congratulations to Jill Kent, deserving recipient of the 2017
Burbank Award for outstanding service to CADC in her recent role
of Webmaster, presented by Gordon B. Scott. Photo by Nancy
Brandt.
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Congratulations to immediate past President
Meredith Fahn, recipient of the first PastPresident’s Award for exemplary service to
CADC. Photo by Nancy Brandt.
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Proposition 66 Update from CADC Lobbyist, Ray Lebov
by Kyle Gee
Proposition 66 and the Brown-Briggs
extraordinary writ petition challenging it (http://
www.deathpenaltyinfo.org/files/pdf/Prop-66Supreme-Court-Petition.pdf) were topics discussed
during the Saturday conference lunch. It was
observed at the outset that the most troubling
provisions for capital defendants and the capital
defense community are those relating to capital
habeas.
If the provisions challenged in Brown-Briggs take
effect, they will require the following: capital habeas
petitions must be brought in the Superior Court
before the judge who presided at the capital trial,
unless "good cause" exists to appoint a different
Superior Court judge; the Superior Court will appoint
habeas counsel; the habeas petition must be filed
within one year of counsel's appointment; the
Superior Court must decide the habeas claims within
one year of filing of the petition; appeal of a denial
would be to the Court of Appeal, where the issues
would be limited to those raised in the Superior
Court, with a narrow IAC exception; the entire habeas
proceeding must be concluded within five years; and
there could be no successor habeas petitions (with
very narrow exceptions).
A similar five-year "fast-track" provision applies
under Prop. 66 to the direct capital appeal, with the
time to begin upon imposition of the judgment of
death. The Prop. 66 provisions relating to the direct
appeal also include a provision of special significance
to the non-capital panel, which would create new
Penal Code section 1239.1, subdivision (b), to provide,
in part: "When necessary to remove a substantial
backlog in appointment of counsel for capital cases,
the Supreme Court shall require attorneys who are
qualified for appointment to the most serious noncapital appeals and who meet the qualifications for
capital appeals to accept appointment in capital cases
as a condition for remaining on the court's
appointment list."
The effective "start date" for the Prop 66.
provisions appears to be the date of adoption by the
Judicial Council of "rules and standards of

Read more about “Ray LeBov, The Most
Interesting Guy You Haven’t Heard Of.”

administration" to accommodate expedited habeas
proceedings and direct appeals. The Judicial Council
would be allowed eighteen months to develop those
rules and standards.
The Brown-Briggs petition states four Causes of
Action: alleged violation of Article I, section 10 of the
California Constitution relating to original habeas
jurisdiction; alleged violation of Article III, section 3
relating to separation of powers; alleged violation of
Article II, section 8 relating to the one-subject rule;
and alleged violation of the federal and state Equal
Protection Clauses.
The Supreme Court issued an OSC and continued
its stay of Proposition 66. Final briefing is due in
early April. Complicating matters procedurally are
the recusal of the Chief Justice and Associate Justice
Chin as Chair and Vice-Chair of the Judicial Council,
which is named as a respondent in Brown-Briggs,
and the pending retirement of Associate Justice
Werdegar.
The final topic at the conference was possible
future action by CADC as an organization. The
bottom line was that no firm decisions can be made
until Brown-Briggs has been decided.

Photo at bottom of page 6: CADC Leadership from left to right. Photo by John Gastaldo.
Back row: Region 4 Director Laura Gordon, Region 1 Director Alexis Collentine, Region 2 Director Cynthia Barnes,
Newsletter Editor Randi Covin, MCLE Coordinator Nancy King, Region 1 Director Gordon Scott, Region 1 Director Heather
Shallenberger, Region 1 Director Patricia Lai, Webmaster Eileen Manning-Villar, Region 2 Director Ed Haggerty, Region 4
Director Dawn Mortazavi, Region 3 Director Elizabeth Campbell, Region 2 Director Miriam Billington, and Region 4 Director
Alex Coolman.
Front row: Acting Past President Meredith Fahn, Vice President Nancy Brandt, Vice President Tonja Torres, President
Jeralyn Keller, Secretary Steven Schorr, and Treasurer Christopher Nalls.
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Under the Microscope: An
inquiry into the Current State of
Forensic Evidence was presented
by the Honorable Christopher
Plourd, Judge of the Superior
Court of Imperial County. In this
informative session, Judge Plourd
explained that the current renewed
focus on forensic identification
science began when data was
received from proficiency tests and
other examinations by the National
Association of Scientists. The data demonstrated that
there are substantial error rates in many subject areas
of scientific testimony. For example, the false positive
error rates for bitemark analysis were shown to be as
high as 64 percent!

Also, in January 2017, the President’s
Counsel of Advisors on Science and
Technology (PCAST) examined the
validity of feature comparison methods
such as ballistics. They found that
empirical claims made by experts
testifying in criminal trials could not be
considered scientifically valid because
they had not been empirically tested.
The PCAST report concluded that older
studies about the reliability of firearm
analysis, for example, seriously
underestimated the error rates. As
Judge Plourd explained, what is at issue
here is the reliability of an extensive list
of forensic subjects that regularly are the
subject of testimony by experts in criminal trials. The
list includes latent print analysis, ballistics, document
analysis, blood splatter analysis, footwear and tire
impressions, arson, explosives, hair and glass
comparisons and DNA mixture cases.

Civil Rights (Criminal)

Legislative History Research

by Cynthia Barnes

by Patricia Lai

Gene Iredale and Michael Marrinan, veteran civil
rights litigators, enlivened the seminar audience with
their many war stories. They also reminded us of the
important role this litigation plays in bringing to light
brutalities and injustices committed by law
enforcement officers.

Michelle Pena
introduced us
to the rules of
statutory
interpretation.
There are two
basic
approaches:
textualism and
intentionalism.
Textualists
insist that what
an interpreter
seeks to
establish is the
plain meaning
of the text as it
exists apart
from anyone's intention. According to Justice Scalia,
it is what is "said," not what is "meant," that is "the
object of our inquiry." The thrust of intentionalism,
however, is that the original intent of the Legislature
is the core of the statute’s meaning and the key to its
application. Intentionalists elevate the drafters’
original intent and thus, the need for legislative
history to decipher that intent.

Forensic Evidence
by Cynthia Barnes

When federal constitutional rights are violated by
individuals acting under color of law, an action under
42 U.S.C. § 1983 stands. According to Iredale and
Marrinan, the doctrine of qualified immunity, an
official’s right to an interlocutory appeal, and the
exhaustion of administrative remedies can make
these actions lengthy and complicated. Yet it is
through these cases that we enforce important
constitutional protections for criminal defendants.

Ms. Pena walked us through the process of how a
bill becomes law and also provided us with a list of
various resources that will help us find the legislative
history of any federal or state statute, which is
included in the program materials.
CalAppNews
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The Americans with Disabilities
Act and Dependency Cases

Civil Rights and Dependency
Cases

by Hassan Gorguinpour

by Hassan Gorguinpour

Many of us know the Americans with Disabilities
Act as the best thing George H.W. Bush ever brought
into the world. But did you also know that it can
influence the way we think about juvenile dependency
cases? Well, Michael Lombardi, Rosemary Bishop,
and Matthew Thue know. Mr. Lombardi is a staff
attorney at Disability Rights California; Ms. Bishop is
a panel attorney and former Legal Aid Society
attorney with experience in disability rights; and Mr.
Thue is both a panel attorney and an adjunct
professor in business and ethics law.

You know that client who said he was going file a
civil suit that would shake the court system to its
foundation? Remember how you rolled your eyes?
Well … Shawn McMillan and Donnie R. Cox have
some news for you. They are civil rights attorneys
who have spent years developing a body of law on
social services liability. Mr. McMillan and Mr. Cox
have fought against a social services system that often
ignores the constitutional rights of parents. McMillan
and Cox accomplished this through a series of
carefully planned cases and through coordination
with the small number of other lawyers who practice
in this field.

The knowledgeable panel explained to those
assembled that ADA principles can create a separate
cause of action for parents in dependency cases, as
laid out in recent memoranda from federal agencies
and the American Bar Association. But the ADA
might also provide clues to identifying failures within
a dependency case. In a lively discussion, the panel
and the audience discussed the legal meaning of the
term "disability"; parenting as a “major life activity”
that could be impaired by a disability; and the
treatment of co-occurring disorders in the
dependency system.

Kyle Gee is a
former CADC
President who
currently serves
as Government
Relations
Committee Chair.
CalAppNews

This session served largely as an introduction to
the civil rights of parents, including the right to be
free from warrantless removal of their children
without exigent circumstances. Mr. McMillan and
Mr. Cox encouraged the audience to look out for cases
with particular failings and to refer the parents in
those cases to skilled civil rights counsel.
Of particular interest are cases in which a child
was removed without a warrant; in which a child was
subjected to a warrantless physical examination or
questioned without a warrant; and most strikingly,
cases in which the social worker deceived the court
through misstatements or omission of evidence.

Cynthia
Barnes is a
CADC
Director for
Region 2.
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Fourth District Court of Appeal
Justice William W. Bedsworth

Ineffective Assistance of Counsel
by Alex Coolman

by Alex Coolman
Justice Bedsworth, a
published author with
a syndicated column,
“A Criminal Waste of
Space,” started his talk
about persuasive
writing with a
disclaimer: “I’m not
here because I’m some
great writer. I’m here
because I agreed to
show up.” He shared
that most judges are
not professional
writers and that he hoped he had something useful to
say to us — a room full of professional writers, some
with decades of experience.
For models of good writing, Justice Bedsworth
suggested turning the pages of crime writers, from
Scott Turow and John Grisham to Michael Connelly
and Robert B. Parker. He also recommended
Thinking Like a Writer; A Lawyer's Guide to Writing
and Editing, by Stephen Armstrong and Timothy
Terrell, and Sense of Style; A Thinking Person's
Guide to Writing in the 21st Century, by Steven
Pinker.
Justice Bedsworth acknowledged all the sacred
cows that supposedly must be worshipped in order to
write effectively — obedience to hoary maxims of
Strunk and White, refusal to use the passive voice,
and so on. However, he championed a more
functional approach. He emphasized that clarity is
perhaps the most basic and important quality of
effective legal writing. He suggested we writers are
always looking for “Le Mot Juste,” and asked who
knew what it meant. A small handful of people raised
their hands. Justice Bedsworth's response: “It means
‘The Right Word.’ 5% of you knew it. Don't use stuff
like that!"

In the final criminal session on working with trial
counsel, moderator Pat Ford encouraged California
State Bar prosecutor Brooke A. Schafer to dispel some
misconceptions about the consequences of an
appellate reversal on the basis of ineffective
assistance. While Schafer was suitably lawyerly in
avoiding any hard and fast guarantees, the basic point
was clear: “There’s no such thing as an ethical
violation for having something reversed for IAC,” and
merely making tactical choices that turn out to be illadvised is not, in itself, grounds for any sort of
discipline. The Bar takes an interest in instances of
gross incompetence and breach of trust, not run-ofthe-mill trial error.
Jane Gilbert of the San Diego County Public
Defender's Office emphasized how upsetting it can be
for new attorneys to be accused of ineffective
assistance in appellate briefing, and suggested that
there should ideally be some communication with
trial counsel before any brief is filed with an IAC
claim — even if the claim is merely a backup against
the potential for forfeiture.
Private appellate attorney Rebecca Jones,
sounded a similar note, suggesting that opportunities
typically exist to interact with trial counsel in a
relatively neutral way at the start of a case in
connection with basic record correction issues. Ford
also stressed the importance of the recent opinion in
People v. Williams (2017) 7 Cal.App.5th 644, 675,
which reached an evidentiary question despite the
absence of an objection below, and thus may provide
an avenue to avoid the pitfalls of IAC arguments
altogether.

Alex Coolman is a CADC
Director for Region 4 as well
as its E-Flyer Editor
CalAppNews
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Remembering Susan Stone
by Jean Matulis, Susan Shaler, and Stephen Stone
Our colleague Susan Stone died of ALS on December 21, 2016. Susan was an
incredible person and attorney. Her piercing intellect and compassionate heart
made her a treasure in law and in life. Her first law job was as a research
attorney in the Second Appellate District, Division 5, from 1978-1980. The
legendary Justice Otto Kaus became a mentor to Susan and guided her career.
After working for ten years in the private sector as a civil attorney, Susan came
full circle in 1990, and began her work as a well-respected appellate attorney.
One of her memorable achievements was having a client’s case severed from a
co-defendant who had been her abuser.
What set Susan apart was her integrity, kindness, and joy. She was generous
with colleagues and friends, providing insights and assistance without hesitation.
She loved the CADC forums. Several appellate justices before whom Susan
regularly appeared expressed great sadness to hear of her passing, stating she had a brilliant mind and had really
helped them in reaching their decisions. One of them who had known her for many years was actually moved to
tears.
Susan was married for 30 years to Stephen Stone, a psychotherapist. Susan and Stephen supported each
other in times of challenge in their respective practices and were deeply appreciative of the dedication each other
had to the ideals of her and his professions.
As Susan became physically weaker, her spirit became stronger and more vibrant. She retained an amazing
childlike ability to find joy. Walking with friends on the central coast of California was one such pleasure, for her
and for them. When Susan no longer controlled her own voice, she used a computer generated voice — in
different genders and accents — to talk and joke as always. A few days before she died, she had her picture taken
sitting in her neighbor's amazing Porsche race car at a time when she had to be lifted in and out of the car. The
smile on her face was pure joy. Pure Susan. The world is a better place for Susan's having been in it, and her
friends are better people for having known her.
Donations in Susan's memory may be made to the ALS Association: www.alsa.org
A webpage remembering Susan may be accessed at www.susanpstone.com
Recollections of her life and times may be sent to remembering@susanpstone.com Stephen hopes that
photos of Susan and/or audio recordings of her voice will also be submitted. www.susanpstone.com
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The mission of CADC is to improve the professional lives of appointed
appellate and post-conviction counsel and to promote the fair
administration of appellate justice.

Not a CADC Member? Join Us!
Join or renew your membership online at cadc.net, or fill out and mail this form.
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and is not tax-deductible.
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Make check payable to CADC.
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CADC membership is not open to those affiliated with prosecutorial or law enforcement agencies.

